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Master and Servant — Workmen's Compensation Act — 
Temporary Illness As a Contributing Cause of An Accident 
Arising Out of the Employment. — The great majority of states 
which have passed workmen's compensation acts, slavishly follow- 
ing the English act * and, taking it for better or for worse, have 
provided as a condition precedent to the right to compensation that 
the injured employee must prove that he was injured in an accident 
which arose "out of" and "in the course of" the employment. The 
results of the phraseology have been both unfortunate and unsatis- 
factory, principally due to the fact that upon the happening of any 
given accident it has not been possible to ascertain with any degree 
of certainty whether the employee is or is not entitled to compensa- 
tion. 2 It seems that the general principles which have been derived 
from the application of the phrase "arising out of and in the course 
of the employment" are either most vague and indefinite or else 
purely arbitrary. This is especially true of the words "arising 
out of". 3 

A recent Rhole Island case 4 is illustrative of the kind of diffi- 
culties which may arise in an endeavor to apply this phrase to a 
given state of facts. Here a hackman, while driving, lost con- 
sciousness because of an attack of hernia and fell to the street, 
sustaining severe injuries. The question whether this was an injury 
which arose out of his employment was decided by the court in 
the affirmative. It was strenuously argued that the accident could 
not be said to have arisen out of the employment but was solely 
due to the previously diseased condition of the employee. The 
court, however, held that the fall, and not the disease which oc- 
casioned the fall, was the effective and so the proximate cause of 
the injury. There was a dissenting opinion based on two grounds : 
first, that the claimant had not discharged the onus of proof in- 
cumbent upon him inasmuch as he had not sufficiently shown that 
his unconsciousness was not the sole cause of the fall, and secondly, 
that the unconsciousness was the proximate cause of the injury 
and there being no relation between the employment and the cause 



1 The Workmen's Compensation Act, igo6 (6 Edw. VII, Chap. 58) . 

* See the articles by Prof. Francis H. Bohlen on "The Drafting of Work- 
men's Compensation Acts," 25 Harv. L. Rev. 328, 401, 517, especially 537-547. 

* California (Laws 1913, Chap. 176) in adopting this phraseology, has 
been especially arbitrary in the distinctions drawn and it is difficult to see 
how the various decisions can be reconciled. Where the injury complained 
of is due in a large measure to a pre-existing physical impairment or a 
congenital defect then compensation is allowed for the full period of disabil- 
ity, but where it is due to such constitutional diseases as tuberculosis, 
syphilis, or chronic alcoholism then the injured employee is not entitled to 
compensation for the extended period of disability (2 Ind. Ace. Com. 249, 
Cal. 1915; Spangler v. Philbin, ibid. 158). The decisions in many of the 
other states which have adopted this phraseology are likewise confusing 
but not to such a marked degree. 

'Carroll v. What Cheer Stables Co., 96 Atl. 208 (R. I. 1916). 
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of the accident, it could not be said that the injury arose out of 
the employment. That this view is narrow and unsatisfactory is 
apparent from an examination of the English and American cases 
of this class. 

In Wicks v. Dowell and Company? a workman, afflicted with 
an epileptic seizure while working near the open hatchway of a 
vessel, fell into the hold. He was allowed to recover for the re- 
sulting injuries. In the course of the opinion it was said, "How 
does it come about that the accident arose out of the employment? 
Because by the conditions of his employment the workman was 
bound to stand on the edge of a precipice, and if in that position 
he was seized with a fit he would almost necessarily fall over. If 
that is so, the accident is caused by his necessary proximity to the 
precipice." This clearly shows that the court considered the fall, 
and not the fit which occasioned the fall, to be the proximate cause 
of the injury. 

This case was cited with approval and followed in the Massa- 
chusetts case of Driscoll v. Cushman's Express Company* where 
the driver of an express wagon became faint while driving and 
fell from his seat. Here again, the court laid stress upon the fact 
that the employee was exposed to a substantial and increased risk 
owing to his occupation. The same result was reached in an opinion 
of the solicitor of the Department of Commerce and Labor 7 where 
a night watchman lost consciousness, fell into a camp-fire and was 
burned. But in Wisconsin, an injury due to an epileptic seizure or 
temporary illness is not compensible apparently unless the physical 
condition of the surroundings are unusual. 8 

The ratio decidendi in the English cases, on which most of the 
American cases are based, is difficult and almost impossible to ascer- 
tain. One of the tests often given is whether it is "a risk to which 
the workman is exposed by the nature of the employment". 9 This 
is clearly too broad, as a risk to which he is subjected to in common 
with all humanity is a risk incidental to his very existence rather 
than one incidental to his employment. In the class of cases under 
consideration it has been suggested that the particular case depends 
upon this question: "Was it the disease that did it or did the 
work he was doing help in any material degree"? 10 What is ma- 
terial is apparently a question to be decided in each case as it arises. 

5 2 K. B. 225 (1905). 

'1 Mass. W. C. C. 125 (1013)- 

'/» re Clements. Op. Sol. Dept. Labor, 228 (1915 Ed.). 

"Kowalski v. Trostel & Sons, 4 Wis. W. C. Ann. Rep. 17 (1912). 

' Lord Kinnear in M'Lauchlan v. Anderson, 4 B. W. C. C. 376, 378 
(Eng. 1911). 

10 Lord Loreburn in the leading case of Clover, Clayton & Co. v. Hughes, 
3 B. W. C. C. 275, 281 (Eng. 1910). 
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In Wicks v. Dowell " the work and the conditions of the work in 
which the injured employee was engaged at the time of the accident 
were considered to have brought about the fall which was the 
causa proxima of his injuries. On the other hand in Butler v. 
Burton-on-Trent Union 12 a workhouse master, who fell from the 
top of a flight of stairs, where he was sitting on evening duty, be- 
cause of a fit of tubercular coughing, was denied recovery on the 
ground that the accident did not arise out of the employment and 
was not due to anything to which the employment required him to 
expose himself, and hence the work he was doing did not help to 
cause the injuries in any material degree. But even this test will 
not explain the dicta in some of the cases, though a further con- 
sideration of them here would be useless. 

So even in the light of the cases that have arisen it is doubtful 
if any general principles do exist. In Haley v. United Collieries, 13 
Lord Kyllachy in discussing the question, said, "It cannot be solved 
by reference to any formula or general principle, but must always 
depend on the circumstances of each case." That Lord Loreburn 
likewise shares this opinion is evident from the following state- 
ment: "Other cases are only useful as illustrations of the way in 
which these words are applied, and nothing is more fruitless than 
to attempt to argue by analogy from one set of facts to another 
set of facts". 14 

As the purpose of a workman's compensation act is to provide 
compensation to the injured employee without his being forced to 
spend his wages in endless litigation, any act containing these words 
would seem to have partially failed in its purpose. It is noteworthy 
that six states, including Pennsylvania, 15 have omitted the words 
"arising out of" from their respective acts thereby undoubtedly pre- 
venting a great amount of unnecessary litigation. 

D.R. H. 



Torts — Lord Campbell's Legislation — Does a Recovery of 
Damages By Decedent Bar an Action for Death By His Ad- 
ministrator? — At common law, the right of action for an injury 
to the person abated upon the death of the party injured, 1 according 
to the familiar maxim, actio personalis moritur cum persona; and 
by a second rule, no civil action could be maintained against any- 

11 Supra, note 6. 

11 5 B. W. C. C. 355 (Eng. 1912). 

13 (1906-1907) Scot Sess. Cas., 214, 216. 

"Walters v. Stavely Coal & Iron Co., Ltd., 4 B. W. C. C. 303, 305 
(Eng. ion). 

15 Act of June 2, 1915, P. L. 736. 

'Pulling v. Rwy. Co., 9 Q. B. D. no (Eng. 1882); Hadley v. Bryars' 
Adm'r, 58 Ala. 185 (1877). 



